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and Abbott, C. J., ruled that the defendant by permitting his name to remain 
in this way had held himself out to the world as the owner of the cart and 
the master of the driver of it, and was therefore responsible for the negli- 
gence of the driver. The learned judge, however, failed to point out how 
either of the facts mentioned could have misled the plaintiff into being 
injured. This case has often been criticised (See Pollock's Dig. of Partn. 
6th ed. 54; Lindley on Partnership, 214) as it is obvious that such facts 
afford no foundation for the application of the principle of estoppel, and in 
Smith v. Bailey, [1891J 2 Q. B. 403, where the same principle was sought to 
be applied, it was disapproved. Bowbn L. J. concurred in a suggestion that 
the case might be misreported but said also that "the sooner the case disap- 
pears from the text-books the better." 

In Sherrod v. Langdon (1866) , 21 Iowa 518, which was an action to recover 
damages for false representation on the sale of sheep, it was held that a 
defendant who had held himself out as a partner in the transaction was 
estopped to deny it as against the plaintiffs who had bought in reliance upon 
his being a partner. In Maxwell v. Gibbs (1871), 32 Iowa 32, which was an 
action against defendants as partners to recover damages for negligent and 
unreasonable driving of a team of horses hired, it was held "that if they 
held themselves out to the world as partners, and the team was hired under 
such circumstances as to lead plaintiffs to believe them such, they would be 
estopped from denying the partnership." In both of these cases, however, 
the cause of action arose out of contractual relations. 

In Shepardv. Hynes (1900), 104 Fed. Rep. 449, 45 CCA. 271, 52 t-.R.A. 
675, where it was sought to hold one person liable as partner for the wilful 
tort of another, it was held that such a liability could only be based upon an 
actual partnership. The fact that there had once been a partnership, which 
was secretly dissolved, and that the business was still conducted in the old 
firm name, was immaterial. There was no attempt to establish a contractual 
liability to someone with whom the firm had formerly dealt, but to make the 
defendant responsible for the wilful tort of another. The doctrine of estoppel 
has no application to such a case. See EwarT on Estoppel, 529. 



Color Distinctions— Separation of Passengers upon Strbbt Cars. — 
A regulation of a street railway company that colored passengers Should 
occupy the front seats of the car, and white passengers the rear seats, — the 
seats being in all other respects alike, — and leaving to the conductor of the 
car the power and duty of determining how many seats should be set apart 
for each race, in view of the number of passengers of each race applying for 
seats upon each trip, was held to be reasonable and valid in Bowie v. Birm- 
ingham Railway Co. 125 Ala. 397, 27 So. Rep. 1016, 82 Am. St. Rep. 246. 
The cases of West Chester, etc., R. Co. v. Miles, 55 Pa. 209, 93 Am. Dec. 
744, and Hall v. McCuir, 95 U. S. 435, were cited and relied upon. 



Mortgage of future Offspring of Animals owned by Mortgagor.— 
The supreme court of Nebraska has recently decided against the efficacy of a 
mortgage upon the future offspring of animals owned by the mortgagor. 
Battle Creek Valley Bank v. First National Bank of Madison, (1901), — 
Neb. — , 88 N. W. Rep. 145, 56 L. R. A. 124. "The offspring of 
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domestic animals, it is true," said the court, "belong to the owner of the 
dam; but a chattel mortgage in this state does not transfer title to the 
mortgagee {Musser v. King, 40 Neb. 892. 59 N. W. Rep. 744, 42 Am. St. 
Rep. 700; Bedford v. Van Cott, 42 Neb. 229, 60 N. W. Rep, 572; Randall 
v. Persons, 42 Neb. 607, 60 N. W. Rep. 898); it only creates a lien, and 
consequently .the young of mortgaged animals, when brought forth, belong 
to the mortgagor. The case of a mortgage given during gestation may, per- 
haps, constitute an exception, but this we do not decide. . . . This view 
of the matter is, we know, opposed to the rule laid down by Jones and Her- 
man (Jones, Chat. Mortg. \ 149; Herman, Chat. Mortg. § 44) ; but it is 
fully supported by a very lucid and logical opinion recently handed down by 
thesupreme court of California (Shoobert v. DeMolta, 112 Cal. 215, 44 Pac. 
Rep. 487)." 

Actions for Injuries to unborn Children.— The list of cases involving 
the right to maintain an action by or on account of a child for injuries com- 
mitted to it while still en ventre sa mere, has been augmented by the recent 
case of Gorman v. Budlong (1901), 23 R. I. — , 49 Atl. Rep. 704, 55 L. R. 
A. 118. These cases have quite uniformly held that such an action cannot be 
maintained by the child itself if it survives, [Walker v. Great Northern R. Co. 
(1891), Ir. h. R. 28 C L. 69, 26 Am. L. Rev. 50; Allaire v. St. Luke's Hos- 
pital (1900), 184 111. 359, 56 N. E. Rep. 638, 48 L. R. A. 225, 75 Am. St. Rep. 
176] or by the next of kin or other survivors, where the cause of action pre- 
•upposes or is based upon a right of action which the child would have had 
if it had survived. [Dietrichv . Northampton (1884), 138 Mass. 14, 52 Am Rep. 
242; Gorman v. Budlong, supra. ] The unborn child is, it is true, for some 
purposes regarded as in esse, but this, as the courts have declared, is, purely 
by a fiction, originating in the civil law, adopted for some but not for all pur- 
poses by courts of equity, and having but a limited application in courts of 
law. This application the courts are evidently averse to so extending as to 
include actions of this class. 

"Accident" — What included Within That Term. — In a recent case in 
Wisconsin, the court had occasion to determine the meaning to be given to 
the word "accident," as used in a bill of lading. It was contended on the 
one hand that the word was synonymous with "mere accident," or "purely 
accidental," but the court held that while, perhaps, strictly speaking, an 
accident is an occurrence to which human fault does not contribute, yet as 
commonly used by laymen, lawwriters and judges, the term includes the 
result of human fault, even though such fault constitutes actionable negli- 
gence. Ullman v. Chicago, etc., Ry. Co. (1901), — Wis. — , 88 N. W. Rep. 
41, 56 L. R. A. 246. 

Idem Sonans — Variance between Indictment and Proof. — Under an 
indictment for unlawful cohabitation with a woman named "May Hite," 
evidence of cohabitation with a woman whose name is "May Hyde" cannot 
be received. Though "d" and "t" are both dentals, said the court, they 
have not the same sound. While it has been held that Wadkins and Wat- 
kins may beidem sonans, "ride" and "rite" are not so, and Hyde and Hite 
•re clearly distinguishable. State v. Williams, 68 Ark. 241, 57 S. W. Rep. 
792, 82 Am. St. Rep. 288. 



